MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO.250/2008.

Smt. Ashalata wd/o late Deorao Shingne,

Aged about 50 yrs.,

Occ-Nil,

R/o 225, Laxmi Karmachari Co-operative

Housing Society, Laxmi Apartment,

Nandanvan Main Road, Nagpur. Applicant

-Versus-

1) The State of Maharashtra,
Through its Secretary,
Department of Forests,
Mantralaya, Mumbai-440 032.

2) The Principal Chief Conservator of Forests (M.S.),
Nagpur.

3) The Chief Conservator of Forests (Regional),
Near Govt. Press, Zero Mile,
Civil Lines, Nagpur.

4) The Chief Conservator of Forests,
(Research Education and Training),
Pune-02.

5) The Assistant Conservator of Forests
(Silviculturist), Near C.P. & Berar School,
Ravinagar, Nagpur. Respondents

Shri P.V. Thakre , Ld. Counsel for the applicant.
Shri P. N. Warjukar, learned P.O. for the respondents.

Coram:- Hon’ble Shri Rajiv Agarwal,
Vice-Chairman (A) and
Hon’ble Shri J.D. Kulkarni,
Vice-Chairman (J).
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Per:-Vice-Chairman (J)

JUDGMENT

(Delivered on this 11" day of August 2017.)

Heard Shri P.V. Thakre, the learned counsel for the
applicant and Shri P. N. Warjukar, the learned P.O. for the
respondents. This matter is being disposed of on merits with the

consent of the parties concerned.

2. This O.A. has been filed against the order dated
22.3.2006 passed by respondent No.3 (Exh.A-9). Vide the said
impugned order, respondent No.3 was pleased to remove the applicant
from service and relevant operative order is as under:-

“OYAYT 3MMATSIAT Sad  RIFOLRIATS AlAT MERE Hdcel

FIGT IR0 Id g, AN HATEN HlBd ATHBE Al
FSOITIAT O0CH [E 3HIgHT SUIR =ign”

3. In the O.A., the applicant has claimed that the said
order dated 22.3.2006 be quashed and set aside and she be

reinstated in service.

4. The applicant has preferred an appeal against the

order dated 22.3.2006 and the said appeal was disposed of by
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respondent No.2 vide order dated 3.3.2009 during the pendency of
this O.A. The order of removal of the applicant was confirmed by the
appellate authority i.e. respondent No.2. In view of this development,
the O.A. was amended and the applicant has also claimed that the
order dated 3.3.2009 passed by respondent No.2 in departmental

appeal be quashed and aside.

5. The applicant Smt. Ashalata wd/o late Deorao
Shingne was appointed on compassionate ground due to death of her
husband and she joined the post of Peon (Shipai) in the office of the
respondents on 21.6.1990. Her husband died while working as Forest
Surveyor on 1.3.1986. On 20.2.1992, the applicant was transferred in

the office of respondent No.5.

6. On 20.2.2002, respondent No.5 directed the applicant
to appear before the Medical Board, since she was absent from duty.
However, for want of communication, the applicant could not appear
before the Medical Board. She was not allowed to resume her duties.
The applicant was, therefore, forced to file O.A. No. 540/2002 and the
said application was disposed of on 14.2.2003 with the observations

that the applicant was willing to appear before the Medical Board.

7. On 29.11.2002, respondent No.4 directed respondent

No.5 not to suspend the applicant, but to initiate departmental
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proceedings as per Rule 10 of the Maharashtra Civil Services
(Discipline and Appeal) Rules, 1979 (hereinafter referred to as
“Discipline and Appeal Rules”). Accordingly, respondent No.5 initiated
departmental enquiry against the applicant, but as per Rule 8 of the
Discipline and Appeal Rules. The applicant submitted her explanation
and in the said enquiry, the applicant was removed from service. The
applicant filed this O.A., since her appeal was not decided for more

than one year by respondent No.2.

8. According to the applicant, enquiry proceeded
unilaterally and the submissions of the applicant were not considered
properly. Copies of the documents were not supplied to the
applicant. She requested respondent No.5 to supply copies of
documents on 14.5.2003, 2.6.2003 and 13.6.2003. But the documents
were not supplied to her. Even though respondent No.5 was directed
to initiate an enquiry under Rule 8 of the Discipline and Appeal Rules,
but the enquiry under Rule 10 of the Discipline and Appeal Rules was
initiated. A show cause notice was issued to the applicant, declaring
the intention to suspend the applicant and her explanation was not
properly considered. The applicant also alleged malice on the part of
the respondents in removing her from service. In the alternative, it is

submitted that the applicant has no source of livelihood and has to
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look after her children who are taking education and this aspect also
has not been considered. The punishment is disproportionate and is
shocking to the conscience of any prudent man. Enquiry is suffered
from bias. The authority ought to have considered that the applicant

was appointed on compassionate ground. Hence, this O.A.

9. The respondents have tried to justify the action taken
by them. Reply affidavit has been filed on behalf of respondent Nos.
3,4 & 5 on 2.7.2008 and thereafter by respondent Nos. 2 to 5 on
13.4.2009. The allegations of bias and not giving an opportunity are
denied by the respondents. It is submitted that the documents which
were irrelevant and which were not available, were not supplied to the

applicant and full opportunity was given.

10. On perusal of Enquiry Report, it seems that as good
as five charges were framed against the applicant in the departmental

enquiry and the said charges were as under:-

“1. TR0 HATERNT dood I [T &ToladTd SRIITYor
CIEIR

. JXOSIOAT 3MERMIAT  JFTHATAAT HOT T 2 WIW

ATRIFAION FHIATGY IRER JTE0T.

3. UMERHE GOdldsl A HFO, Wigd WhUl T
SOdTUdSITd WISEls ol
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Y. QTHSI SOANNTST 0RO T T,

9, HIAEHATT ddd PIATHIATT o Tl HIATHATEEY AT,

11. It is material to note that, out of the above five
charges, charge No.4 has been held to be “not proved”, charge No.3

has been held partly proved and rest of charges are held proved.

12. The learned counsel for the applicant submits that it
is a case where there is no evidence at all against the applicant.

Perusal of the charges shows that the main charge against the

applicant is “TX0GY FEATEAT dodd d AT Glelodld SRIOTIOT

greETor g agelel 0T g Irefigd IRgoR WYY, gOdANaS e
U, BIE BRI d WEES &0 g Id$HR0TE dAhR g0l g

SRITEAT dad ded ORIOI.  As already stated, out of these charges,

the charge that the applicant destroyed / torn documents and scored
them, has been partly proved, whereas allegations that she refused to
accept the documents, is not proved and, therefore, material charges
are whether the applicant misbehaved in the office and whether she
undermined the dignity of her superior and used to wander outside the

office during office hours.
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13. We have perused the Enquiry Report submitted by
the Enquiry Officer which is at page Nos. 28 to 53 and the same is
dated 4.10.2005. It seems that the department has examined as good
as six witnesses in the departmental enquiry and they are:- (1) Abdul
Rashid Khan, Assistant Conservator of Forests (Tendu Leaves),
Bramhapuri, (2) Anand Gopal Mahajan, Assistant Conservator of
Forests (Retd.), (3) Parshuram Baliram Bhoyar, Accountant, Retired
Assistant Conservation Expert, Nagpur (4) Smt. Gomatidevi
Virendrasingh Chouhan, Clerk, Pench Tiger Project, Nagpur (Zero
Mile), (5) Shrikant Ramlalji Jangde, Clerk, Assistant Conservation
Expert, Nagpur, (6) Ashok Marotrao Marbat, Steno, office of Principal

Chief Conservator of Forests (M.S.), Nagpur.

14. Generally and normally, the Tribunal will not look into
the merit of the evidence or would not appreciate the evidence.
However, since the applicant states that it is a case of “no evidence”, it

Is necessary to look into the evidence of the witnesses.

15. From the evidence of Shri Abdul Rashid Khan,
Assistant Conservator of Forests (Tendu Leaves), Bramhapuri, it
seems that the applicant filed an application before him on 18.2.2000
to the effect that she was unable to attend the office, since her mental

condition was not good and when she appeared in the office she was
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asked the reason for coming late, she behaved adamantly and cried
loudly. It is material to note that, the evidence regarding so-called
misbehaviour of the applicant is most vague. None of the other
witnesses also stated about the exact misbehaviour of the applicant.
The witness Shri Anant Mahajan merely stated that sometimes the
applicant used to come late in the office in the morning and used to talk
to the labourers in the nursery. The witness Parshuram Baliram
Bhoyar stated that on 20.2.2002, Shri Abdul Rashid Khan asked for
the report from the applicant as to why she was absent from
18.2.2002. On that, the applicant talked loudly and stated that she
was not ready to submit the report and that Shri Khan can do whatever
he wants to do. From the cross-examination of this witness, it seems
that he does not know anything in the matter and that his evidence is

vague as regards allegations against the applicant.

16. Smt. Gomatidevi Virendrasingh Chouhan, Clerk,
Pench Tiger Project, Nagpur (Zero Mile) seems to be a witness about
alleged misbehaviour of the applicant and allegations of destruction of
documents. But she does not know anything. The witness Pramod
Namdeo Hajare also did not make any specific allegations against the
applicant. From this cross-examination, it seems that his knowledge

about the incident or behaviour of the applicant is not personal and in
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fact he did not state anything against the applicant.  The witness
Shrikant Ramlalji Jangde, Clerk, Assistant Conservation Expert,
Nagpur stated that at one time, Shri Abdul Rashid Khan demanded
water to the applicant and on that, there was some altercations
between the applicant and Shri Abdul Rashid Khan. However, he
could not state anything specific against the applicant. On the
contrary, he stated that Shri Abdul Rashid Khan gave notice to the
applicant and asked the applicant to come out of the office forcibly.
The witness Ashok Marotrao Marbat, Steno, office of Principal Chief
Conservator of Forests (M.S.), Nagpur, though stated that the applicant
used to behave adamantly and used to talk on telephone, he did not
state about the misbehaviour of the applicant, its date, day and time

etc. Hence, allegations made by him against the applicant are vague.

17. From whatever evidence placed on record, it seems
that none of the witnesses stated the exact misbehaviour on the part of
the applicant. In fact, they did not state anything and their statements
might have been shown to them and they merely stated whatever
stated within the statements, was correct. None of the withesses have
specified misbehaviour alleged on the part of the applicant. From the

cross-examination of the witnesses, it can be said that these witnesses
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may not be even knowing the exact date of incident and exactly what

happened on particular dates.

18. The applicant has filed her explanation to the show
cause notice. Her explanation is very material and the same reads as

under:-

NE OV EAdiqdgs  del g Fh, 39
FRTEAT 90 0. &R (Bl 8.9.200Y 3ddlched [EId. [T
JHG 3Mg [, HIAERAG dosdl 390¥T N 3MTEld. HEET
JOIGeR  ¢Idral. HIT 39Uy 30T & 0IId g O09d  3Te.
30T AT YT OMERO  ATehs 00T |, Sivlhla Hell
gAY FHATYTT T IS, AT 3T JOara’s aqyoi ol mear
00T SAER0 3T Hell gasit A0 AT 3RTSIDT JOOT T80
[T HAGe HIEIAHRET IR I0FT ASlehgd TUTI TSl
HE & ? Th SA«EER TSUDT HEEGRO HeAldrel IRE
TOAT g 80 dOgT  31deh 0. Yo S.UL.UG. OTHATET FHS0-AIC
Al [Eellh fb.2.200% JIHEAR  IT gEIAAA SHAL.  [Eelldh
g¢.R.002 Uil 00T FHETER UM goRMIAT TFHEIT el
AE oadl. FlMMUAT dgc adl 3MPT J0IEHT HSBIhsEl
qréadl. 00 PRUT AHAGAT dINEG dcdeidiel JOUT 37Sadl.
IT RS @31 HIT A, #A TAWERE SN 3T X Hell
wrefa 047, UhEhs d0ITHT HSShs ITedrad 3T ddel d HO
SOITA d Tl 08U AT 3IRGd  IRgoRmT  HRIT
SATERIET. 39T &R0 qOgiiYal o9gel 30T HE 3HEid. &0
EAT IR S 3R HT OIMATSATT A0 GRATTal
39T, g1 A0 Hedr.”

19. Neither the Enquiry Officer nor the Appellate Authority

consider the explanation given by the applicant with a proper
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perspective. The applicant has stated about her financial condition as
well as the fact that somebody might have manipulated the documents
by applying whitener. But this fact is not considered with a proper
perspective. As already stated, the fact that the allegations against the
applicant that she applied whitener to the documents or forged
documents, has not been proved. Similarly, charge that the applicant

used to remain absent in the office, is also not proved.

20. Allegations against the applicant is that she remained
absent without obtaining leave from 18.2.2002 to 20.2.2002. It has
come on record that the applicant appeared before her superior on
18.2.2002 and submitted an application for leave and stated that her
mental condition was not proper and, therefore, she proceeded on long

leave. This fact is not considered with a proper perspective.

21. It is material to note that, the applicant has made
some allegations against her superior officer. However, the said
allegations are also not considered by the appellate authority. The
grounds mentioned in appeal memo were not considered with a proper

perspective.

22. The learned counsel for the applicant invited our
attention to the last order passed by respondent No.2 on 3.3.20009.

Perusal of the said order shows that, the conclusions drawn by the
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appellate authority are not proper. It seems that he has not considered
the points raised by the applicant with a proper perspective. The
mitigating circumstances made out by the applicant were also not
considered.  Perusal of the charges framed against the applicant
clearly shows that, the only material charge against the applicant is
that, she misbehaved in the office and humiliated the superior officers.
However, no specific evidence is led in this regard. There is no cogent
and reliable evidence to show that the applicant torn or destroyed the
documents or that she had made interpolation in the documents or
forged the doucments. It is not clear as to which part of charge No.3
is proved and which is not proved. Allegations as regards charge Nos.

1 and 2 are absolutely vague.

23. The appellate authority ought to have considered the
fact that the applicant was appointed on Class-IV post in place of her
husband on compassionate ground. It should have been considered
that she was absent for a very short period and she also appeared for
medical examination.  Allegations of misbehaviour are vague and
possibility that her superior authority against whom she made
allegations, might be prejudiced against the applicant because of
allegations made out in the explanation given by the applicant, cannot

be ruled out and in any case, removal of the applicant from service on
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such vague charges, is definitely not justifiable.  The competent
authority as well as appellate authority ought to have considered the
fact that the applicant is a widow, having children and was required to
maintain her children. Her application dated 20.2.2002 (Annexure-I)
clearly shows that she has intimated to the office on 18.2.2002 itself
that her mental condition was not good and, therefore, she was unable
to work in the office. It is really surprising to note that, only for such a
reason, Shri Abdul Rashid Khan asked her to get herself medically
examined and report was asked from the Medical Officer as to whether
she was fit to work in the Govt. office. This itself shows that Shri Abdul
Rashid Khan must have some prejudice against the applicant.
Probably this might be the first occasion before this Tribunal wherein
the officer had shown that much promptness to get the employee
medically examined as regards her mental health, merely because the
employee has given an application that she cannot work in the office

due to her mental condition that too for such a short duration.

24. As already stated, we have perused the evidence
recorded by the Enquiry Officer and we are satisfied that the evidence
brought on record is not only vague, but in fact none of the witnesses
have specifically stated as regards the allegations made against the

applicant in the charge as well as in the imputation of charges framed
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against her. We are, therefore, satisfied that this is a fit case where
interference by this Tribunal is required in the interest of justice and
equity. The applicant seems to be a victim, might be for the reasons
which are not coming on record and in any case we are satisfied that
the evidence on record is not at all sufficient to come to a conclusion
that that the applicant has committed grave misconduct so as to
warrant her dismissal. We are, therefore, of the opinion that the order
of punishment inflicted on the applicant by respondent No.3 on
22.3.2006 (Annexure A-9) and the said order confirmed by the
appellate authority (R.2) dated 3.3.2009 (Annexure A-12) are not legal

and proper and hence the following order:-

ORDER

(i) The O.A.is allowed.

(i)  The impugned order dated 22.3.2006
(Annexure A-9) passed by respondent No.3 and
the order passed by the appellate authority
(R.2) dated 3.3.2009 (A.12) stand quashed and
set aside.

(i) The respondents are directed to reinstate the
applicant in service, (in case she has not
reached the age of superannuation) with all

back wages and arrears thereof.



(iv)

v)

(Vi)

(J.D.Kulkarni)
Vice-Chairman(J)

pdg
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The arrears to which the applicant is entitled
shall be paid to her within a period of three
months from the date of this order.

In case the applicant has reached the age of
superannuation, the respondents are directed
to pay to the applicant the pay and allowances
from the date of dismissal i.e. 22.3.2006 till the
date of her retirement on superannuation
alongwith pension and pensionery benefits.

No order as to costs.

(Rajiv Agarwal)
Vice-Chairman (A)



